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REPLY COMMENTS OF HI-RIM COMMUNICATIONS, INC.

Hi-Rim Communications ("Hi-Rim"), a reseUer of long distance telephone services, by

its undersigned attorneys, hereby submits its reply comments in the above-captioned

proceeding. Hi-Rim urges the Federal Communications Commission ("FCC" or

"Commission") to consider the interests of small and mid-sized interexchange carriers

("IXCs") as well as the future of interexchange telephone competition when fashioning its

rules governing the form, content and use of Letters of Agency ("LOAs").

I. INTRODUCTION

In its opening Comments, Hi-Rim advocated that the Commission establish a standard

of clarity for LOAs such as that contained in Section (d) of the proposed rules, without either

mandating or prohibiting particular methods of marketing to customers. Additionally, Hi-Rim

opposed aspects of the Commission's proposed regulations that would eliminate some of the

most effective and reasonable marketing techniques. Furthermore, Hi-Rim suggested that

federal preemption of state regulations regarding LOAs would reduce compliance costs and

therefore benefit consumers with both lower prices and less confusing requirements. After ,,--
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reviewing the initial comments, Hi-Rim notes that a substantial number of commenters share

its concerns.

II. DISCUSSION

A. COMMENTS SUPPORT PROMOTING LOA CLARITY WHILE
PRESERVING IXC MARKETING FLEXIBILITY

A review of the initial comments indicates general support for Sections (d) and (e) of

the Commission's proposed rules. CompTel Comments at 2; Allnet Comments at 3; AT&T

Comments at 12; Sprint Comments at 1. These sections eliminate deceptive marketing

practices and consumer confusion by prohibiting "negative-option" LOAs and by requiring

that LOAs be clear, legible, and unambiguous. As noted in its initial comments, Hi-Rim

supports the Commission's proposals in these areas.

A substantial number of parties, inter alia, AT&T, MCI, Sprint, the

Telecommunications Resellers Association ("TRA"), Operator Services Company ("OSC"),

America's Carriers Telecommunications Association ("ACTA"), Touch 1, and the Competitive

Telecommunications Association ("CompTel"), however, share Hi-Rim's concern that other

aspects of the Commission's proposed regulations will be burdensome, restrictive, and

unnecessary in light of the Section (d) requirement. Additionally, a number of small IXCs,

IXC resellers, and representative associations join Hi-Rim in expressing deep concern that the

regulations will unfairly burden smaller carriers to a greater extent and thus harm competition

in the interexchange marketplace. See TRA Comments at 5; ACTA Comments at 3-4; Home

Owners Long Distance Comments at 2-3; One Call Comments at 3; Touch 1 Comments at 1;

Mid-Com Comments at 1. Accordingly, Hi-Rim concurs with TRA's conclusion that "any
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limitation on marketing obviously inures to the benefit of large, established providers with

substantial market share." TRA Comments at 12. MCI, for example, supports TRA's

assertion in suggesting that the proposed regulations will hamper its ability to use creative

marketing to compete with AT&T. MCI Comments at 3-4. Hi-Rim suggests, therefore, that

the Commission take into account commenting parties' concerns regarding the

disproportionate impact that would result from the application of the proposed unnecessary

regulatory requirements, as discussed move fully below. TRA Comments at 1; Mid-Com

Comments at 2.

In taking issue with the Commission's proposed regulations regarding LOA's,

commenters expressed concern over provisions requiring that LOAs: contain a specific

typeface, fonts or language; be printed on paper separate from any inducements or be mailed

separate from inducements.

Commenters correctly objected to regulations governing a LOA's typeface, point-size

and language because such regulations are unnecessary and overburdensome in light of

Section 64.1150(d)'s requirement that LOAs be "clear and unambiguous." TRA Comments at

7; Touch 1 Comments at 5. Hi-Rim acknowledges TRA's observation that IXCs would be

required to discard "otherwise reasonable LOAs" at substantial cost. TRA Comments at 7.

As TRA also notes, such regulations will impose proportionally greater costs on smaller IXCs.

ld. Additionally, this provision is overbroad because it restricts carriers from utilizing

otherwise clear and understandable marketing material that would not run afoul of the

underlying purpose of the regulation. See Touch 1 Comments at 1; MCI Comments at 3-4.
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Similarly, Hi-Rim concurs with the substantial number of commenters that object to

the Commission's proposal to separate the LOA from any inducements or to require that the

LOA be mailed separately. See ACTA Comments at 2; One Call Comments at 3; TRA

Comments at 12. Hi-Rim notes that some inducement LOAs, such as checks to cover the

costs of a PIC change, would likely be prohibited. Such checks are an essential ingredient in

the mix of a competitive interexchange marketplace. See AT&T Comments at 13; Touch 1

Comments at 6. As MCI correctly notes, "[t]hese proposals go far beyond the elimination of

sharp practices, because they would unfairly impact the legitimate marketing practices of

many carriers." MCI Comments at 3-4. See Touch 1 Comments at 7; TRA Comments at 12;

One Call Comments at 2. For example, TELECAM calculates that this requirement alone

will require it to increase rates four percent. Again, these rate increases will only serve

increase consumer prices and reduce the ability of smaller IXCs to compete with larger

carrIers. ACTA Comments at 2.

Hi-Rim strongly recommends that the Commission heed the concerns of a

substantial number of commenters that suggest the proposed regulations are too inflexible.

See M:. ACTA Comments at 6; CompTel Comments at 1-2; TRA Comments at 4; Touch 1

Comments at 4. Accordingly, Hi-Rim echoes CompTel's recommendation that the

Commission should be careful to preserve legitimate forms of competition while addressing

the issue of confusing or misleading LOAs. CompTel Comments at 2. At present, Hi-Rim

believes that the proposed regulations are overreaching and detrimental to the competitive

future of the market. Hi-Rim suggests, therefore, that the Commission's general prohibitions

contained in Sections (d) and (e) are sufficient.
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B. COMMENTS SUPPORT PREEMPTION OF INCONSISTENT AND
BURDENSOME STATE REGULATION REGARDING PIC CHANGES

Hi-Rim supports commenters' recommendation that the Commission clarify its rules

and preempt any inconsistent state PIC change rules. Sprint Comments at 4; LDDS

Comments at 2-3; ACTA Comments at 11-13; CompTel Comments at 10-13. ACTA and

others note, for example, that Florida and South Carolina are currently considering adopting

their own rules governing interexchange carriers. ACTA Comments at 11-12. The

development of a dual regulatory scheme threatens to impose substantial compliance burdens

upon both large and small IXCs. Sprint, for example, notes that large carriers may be

required to have separate LOAs for each state. Sprint Comments at 4. Smaller IXCs,

however, will be unable to sustain the costs of nationwide compliance and will be forced to

curtail their operations. Likewise, customers in certain regions may not be able to obtain

service from a particular carrier because that carrier has chosen not to serve a particular state.

Accordingly, consistent with the Commission's obligation under Section 151 of the

Communication's Act to promote the growth of a "rapid efficient Nationwide and world-wide

wire ... communication service...," the Commission should preempt inconsistent state

regulations regarding LOAs or PIC changes. 47 U.S.C. §151 (1994). As both Hi-Rim and

other commenters stated in their initial comments, the FCC has clear legal authority to

preempt inconsistent state regulation in this instance. Hi-Rim Comments at 5-7; CompTel

Comments at 10-13. Furthermore, Commission action in preempting inconsistent state

regulation in this case is fully consistent with prior Commission ordersY

11 See ~, In Re Petition for an Expedited Declaratory Ruling Filed by National Association
(continued...)
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C. COMMENTS DO NOT SUPPORT REGULAnON OF 800 NUMBERS

In response to the request for comments on whether it should adopt regulations

regarding the use of "800" numbers as related to PIC change orders, numerous commenters

conclude that there is no current need to regulate this area. AT&T Comments at 22; One Call

Comments at 12; Sprint Comments at 14; Touch 1 Comments at 8. Hi-Rim agrees that there

is no evidence of abuse and thus joins commenters in urging the Commission to continue

permitting consumers to change IXCs by calling an 800 number. Hi-Rim notes, as do other

commenters, that 800 numbers play an important role in the current competitive state of the

IXC marketplace. To prohibit IXCs from utilizing numbers or to impose regulatory

requirements at this juncture is not only unnecessary but will burden smaller carriers and

prevent them from competing with dominant providers.

III. CONCLUSION

Hi-Rim supports the Commission's efforts to eliminate deceptive marketing, and to

prohibit unclear or misleading LOAs. The imposition of unnecessary regulations or the

elimination of flexible compliance, however, will impede smaller carriers from competing

Y(...continued)
for Information Services, Audio Communications, Inc. and Ryder Communications, Memorandum
Opinion and Order on Reconsideration, FCC 94-358 (Released January 24, 1995). In this order,
the Commission held that a South Carolina policy governing the blocking of intrastate 900
numbers served to impede and thwart federal policy. Furthermore, because the Commission
found that South Carolina's regulation of intrastate calls was not jurisdictionally severable, it
concluded that it had authority under Section 2(b) of the Act to preempt the state's conflicting
regulations. Id. at 4.
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for customers, thus resulting in less competition and higher consumer prices. Hi-Rim is

confident that the Commission can address the concerns addressed herein, while permitting

carriers the necessary flexibility to continue vigorous competition.

Respectfully Submitted,

William B. Wilhelm, Jr.

SWIDLER & BERLIN, Chartered
3000 K Street, N.W.
Suite 300
Washington, D.C. 20007
(202) 424-7500

Attorneys for Hi-Rim,
Communications, Inc.

February 8, 1995
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I, Brenna M. Newman, hereby certify that a copy of the foregoing Reply Comments has
been sent by United States First Class Mail, postage prepaid, unless otherwise noted, to all
parties listed in the foregoing Reply Comments on this 8th day of February, 1995.
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